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STATEMENT OP THE CASE

This is an appeal from an order of the District

Court of the Territory of Alaska denying a motion of

Percy A. Bobbins, intervener and appellant, to vacate

and set aside an order made on July 1st, 1935, appoint-

ing a receiver for the Cordovado Gold Dredging Com-

pany, defendant in the court below. The action is a



suit by Reinhold Newberg, as plaintiff, against Cordo-

vado Gold Dredging Company, defendant, to recover

judgment for an alleged loan of $2500.00. (Tr. pp. 6-9.)

Plaintiff Newberg is a simple contract creditor with no

lien of any kind on the property of defendant Cordo-

vado Gold Dredging Company. The order appointing

the receiver is found on pages 20 and 21 of the tran-

script and the order denying the motion to vacate the

order appointing receiver is on page 153 of the tran-

script. This is the order appealed from. The motion

for the order to vacate the order appointing receiver

is at pages 2 to 5 of the transcript, in which motion

is stated the grounds upon which the intervener and

appellant moved that the order appointing receiver

be vacated. These grounds are as follows

:

"That said order appointing receiver is with-

out and in excess of the jurisdiction of the court

and is erroneous in the following particulars.

1. The complaint in this action does not state

facts sufficient to constitute a cause of action for

the appointment of a receiver.

2. The complaint in this action does not state

sufficient or any grounds for the appointment of

a receiver.

3. The plaintiff in this action has no lien of

any kind on the property of the defendant de-

scribed in the complaint.



4. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary
course of the law.

5. It does not appear that the plaintiff in this

action has any right, title or interest in the prop-
erty described in the plaintiff's complaint or any
lien thereon.

6. By said order appointing receiver, the inter-

vener is deprived of his mortgage security for the

payment of his said notes wrongfully and unlaw-
fully and without due process of law.

7. The intervener is a creditor secured by first

and prior mortgage lien on the property described

in plaintiff's complaint and said order appointing
receiver wrongfully and unlawfully hinders and
delays the intervener in his right to foreclose his

said mortgage and to recover the possession of

the mortgaged personal property.

8. The effect of the said order appointing re-

ceiver is not to preserve the property described in

plaintiff's complaint, but to depreciate, wear out
said property and to destroy the substance of the

same and render intervener's mortgage security

valueless.

9. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction
restraining him from proceeding according to law
to foreclose his said mortgage and collect the debt
secured thereby to which remedy he is lawfully
entitled.

10. Said order appointing receiver is in sub-
stance and effect an injunction against intervener
granted without notice to intervener in an action

to which he was not made a party, wrongfully and
unlawfully restraining and enjoining intervener



from prosecuting an action to foreclose said mort-
gage and also from joining in said action, an ac-

tion to recover possession of the personal property
described in said mortgage.

11. Said order appointing receiver is the

equivalent of a seizure by attachment of the said

mortgaged personal property without the payment
or tender to the intervener mortgagee, the amount
of the mortgage debt and interest or depositing

the amount thereof with the recorder of said Pair-

haven Recording District or precinct, which was
not done.

12. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

that the defendant is a foreign corporation.

13. Said order appointing receiver is in ex-

cess of the jurisdiction of the court and erroneous
in authorizing and directing the receiver to take

possession of the said real and personal property
under mortgage to intervener.

14. Said order appointing receiver is erroneous
and in excess of the jurisdiction of the court in

authorizing and directing the receiver to operate

the said real and personal property under mort-
gage to intervener and to mine said mining prop-
erty under mortgage to intervener.

"At the hearing of this motion the said inter-

vener will rely upon and use in support of this

motion, all the papers, pleadings and proceedings

on file and of record in this action.
'

'

The order appointing receiver is the subject of a

separate appeal, being Cause No. 7997 in this court.

In No. 7997 is also included an appeal from the order



authorizing the issuance of receiver's certificates to

the amount of $5000—to be a prior lien on all the

property of defendant Cordovado Gold Dredging

Company. For a full statement of the evidence and

circumstance under which the order appointing re-

ceiver was made in this case reference is made to the

statement of the case on pages 1 to 13 of our brief in

Cause No. 7997 in this court, Percy A. Robbins, Ap-

pellant, vs. Reinhold Newberg, Cordovado Gold Dredg-

ing Company, and John F. Devine, Receiver of Cor-

dovado Gold Dredging Company, Appellees.

The intervener was made a party to this action on

July 10, 1935, ten days after the entry of the order

appointing receiver (Tr. pp. 31-32). This order was

made by consent of the parties, the attorneys for both

plaintiff and defendant stating in open court that they

had no objection to the filing of the complaint in inter-

vention. The complaint in intervention is found in the

transcript at pages 34 to 54 inclusive. The intervener

alleges in his complaint in intervention that he is the

owner and holder of notes secured by first mortgage

upon all the real and personal property of defendant

corporation, Cordovado Gold Dredging Company, and

then sets up the reasons why the order appointing re-

ceiver is erroneous substantially in the same language

of the motion to vacate the order appointing receiver
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hereinbefore set forth in this statement. Intervener

prays that the order appointing receiver be vacated

and set aside (Tr. p. 43).

Nowhere in the record does the plaintiff Newberg

deny that intervener is the owner and holder of the

$40,000 notes and mortgage, in fact it is admitted by

his complaint and affidavit. (Tr. pp. 8, 14, 15, 16.)

John P. Devine was appointed receiver, is directed

to take possession of all the mining property of de-

fendant Cordovado Gold Dredging Company "and to

operate the same and conserve the proceeds of said

mining to be distributed and disposed of under the fur-

ther orders of this court. (Tr. p. 21.)

This same John F. Devine on July 15, 1935, com-

menced a suit in the court below (No. 3242) to recover

judgment against Cordovado Gold Dredging Company

for $40,000 and interest at 12% per annum on certain

alleged notes of A. V. Cordovado dated November 1st,

1929, and claimed to be secured by certain deed of all

the property of Cordovado Gold Dredging Company

executed by A. V. Cordovado three years before the

property was conveyed to the company. (Tr. pp. 82-

105.) This deed was concealed and kept from the rec-

ord until July 11, 1935, four days before the suit was



commenced. On July 16, 1935, John F. Devine procured

himself to again be appointed receiver of Cordovado

Gold Dredging Company with like powers as in this

case. This order is a subject of a separate appeal to

this court, being No. 7991 on the docket of this court.

For a statement of the facts in that case the court is

referred to the statement of the case in appellant's

brief in that case pages 1 to 14. It also appears from

the record on this appeal that John F. Devine, the re-

ceiver appointed in this case, is not only the plaintiff

in Cause No. 3242 in the court below but he is also the

statutory agent of the defendant Cordovado Gold

Dredging Company in Alaska. (Tr. 25, 139.) On July

10, 1935, in this cause the court below entered its order

appointing Mr. O. D. Cochran attorney for the re-

ceiver. (Tr. pp. 30-31.) It is thus seen that Mr. Cochran

is not only the attorney for the plaintiffs in both cases

in the court below but is also attorney for the receiver

John F. Devine who is himself plaintiff in Cause No.

3242 in the court below.

At the hearing of the motion to vacate and set aside

the order appointing receiver the intervener Bobbins

introduced in evidence "all the papers, pleadings and

proceedings on file and of record in this action on

August 16, 1935, at the time of the hearing of the mo-

tion" except certain papers which were either imma-
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terial or would be a duplication of those introduced.

(Tr. pp. 81-82.)

The plaintiff Newberg in opposing the motion to

vacate and set aside the order appointing receiver of-

fered in evidence the records and files in the cause in

the court below No. 3242 entitled John F. Devine,

plaintiff, vs. A. V. Cordovado, A. F. Wright, Percy A.

Robbins and Cordovado Gold Dredging Company, a

corporation, defendants. These records and files ap-

pear in the transcript from pages 82 to 149 inclusive.

The plaintiff also read in evidence the affidavit of one

J. H. Johnston (Tr. pp. 149-152.) The intervener then

introduced in evidence certified copies of the two deeds

annexed to and made a part of the complaint in Cause

No. 3242 (John F. Devine, plaintiff, vs. A. V. Cor-

dovado et al, defendants) for the purpose of showing

the date of record July 16, 1935. (Tr. 152.) These deeds

appear at pages 95 to 105 of the transcript. The bill

of exceptions was settled September 27, 1935 (Tr. 154)

and certifies that it contains all the evidence intro-

duced at the hearing of the motion. (Tr. 153.)

For a statement of the facts we have already re-

ferred to the statement of the case pages 1 to 13 of our

brief in Cause No. 7997 in this court being the appeal

from the order appointing receiver in this case and to

the statement of the case on pages 1 to 14 of our brief



in Cause No. 7991 in this court, being the appeal from

the order appointing and continuing receiver in the

case in which John F. Devine is plaintiff. Brief ref-

erence will, however, be made to certain facts which

now appear in the record for the first time. It appears

for the first time in this record that the receiver John

F. Devine is not only receiver in this case and the

plaintiff and receiver in Cause No. 3242 in the court

below (No. 7991 in this court), but is also the statutory

agent of the defendant Cordovado Gold Dredging Com-

pany. (Tr. p. 25, 139.) It also appears that Mr. O. D.

Cochran, who is attorney for plaintiff in this cause

and in said Cause No. 3242 in the court below, has been

appointed attorney for the receiver. (Tr. p. 30.)

The answer of the defendant Cordovado Gold

Dredging Company is found on pages 55 and 60 of

the transcript. This answer admits all the allegations

of plaintiff's complaint and admits that the intervener,

P. A. Bobbins, has a mortgage on all its real and per-

sonal property (Tr. p. 55), and that there are debts,

demands and mortgage claims against its property in

excess of $75,000. The defendant in its answer prays

as follows: (Tr. p. 56)

"WHEREFORE, defendant prays the Court
that the Court continue the receiver heretofore

appointed by the Court, and in possession of de-
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fendant's property, to protect the same and to

mine and operate the same until all of its credit-

ors, including the plaintiff and said P. A. Bobbins,
are paid and their claims and demands are satis-

fied in full."

On August 2, 1935, in Cause No. 3242 in the court

below (John F. Devine, plaintiff), the intervener, Rob-

bins, a defendant in Cause No. 3242, filed a motion for

leave to file a cross-complaint to foreclose his mortgage

securing his $40,000 notes and interest and to make

John F. Devine, receiver, a party cross-defendant. (Tr.

pp. 125-126.) The proposed cross-complaint was an-

nexed to the motion. (Tr. pp. 126-136.) On August 2,

1935, this motion was presented to the court, taken

under advisement and denied on August 3, 1935. (Tr.

p. 137.) Thereupon, said Percy A. Robbins moved the

court to allow him to file a cross-complaint making Cor-

dovado Gold Dredging Company a cross-defendant but

not the receiver, which motion was granted. (Tr. pp.

137-139.) This cross-complaint is found on pages 139

to 149 of the transcript. In this cross-complaint Percy

A. Robbins, defendant in that action, seeks judgment

on his notes of $40,000 and the foreclosure of his mort-

gage securing them. It plainly appears that his mort-

gage is a first mortgage and there is no denial of this

in the record. The plaintiff also introduced in evi-

dence the affidavit of one J. H. Johnston. (Tr. pp. 149-
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152.) The contents of this affidavit mil be referred to

in the argument.

THE QUESTIONS INVOLVED

This appeal involves most of the same questions

as those involved in Cause No. 7997 on the docket of

this court, being an appeal by this intervener and ap-

pellant from the order appointing receiver in this case

and in Cause No. 7991 in this court appeal from order

appointing and continuing receiver in the case entitled

in the court below John F. Devine, plaintiff, vs. A. V.

Cordovado, A. F. Wright, Percy A. Robbins and Cor-

dovado Gold Dredging Company, a corporation, de-

fendants. No. 3242.

In our brief in Cause No. 7997 the questions in-

volved are thus stated (pp. 13-15 appellant's brief):

The primary question involved is whether it is

erroneous, at the suit of a simple contract creditor

without a lien of any kind, to appoint a receiver

of all the property of a private corporation en-

gaged in placer mining in Alaska, and to authorize

the receiver to operate the mines for the purpose
of attempting to take out money to pay the cor-

poration's creditors. The plaintiff will rely upon
the consent of the corporation, and the question

then arises whether the corporation's consent can
prevail over a first mortgage creditor's objections

timely interposed. The intervener contends that

the corporation's consent can in no way affect his

right to object to the order appointing receiver,
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and that such order, if not entirely beyond the

jurisdiction of the court below, is irregular and er-

roneous and should be reversed.

The intervener further contends that the order
appointing receiver was made to hinder, delay and
defraud him out of his lawful remedies of fore-

closure and recovery of the possession of the mort-
gaged chattels, and that by the operation of the

mines his security will be depreciated and destroy-

ed. These questions are presented and amplified in

the complaint in intervention, where the erroneous

particulars are presented in more detail (Tr. pp.
34-36), and are also set forth in the specification

of errors following.

The questions involved in the appeal from the

order authorizing the issuance of receiver's cer-

tificates arise upon the contention of intervener

that his prior mortgage lien cannot be displaced

by receiver's certificates, and that it is erroneous

to order the issuance of receiver's certificates to

operate the placer mines of a private corporation

in Alaska.

In our brief in Cause No. 7991 the questions in-

volved are thus stated (pp. 14-16 appellant's brief);

*'Many of the questions involved in this case are

the same as those involved in Cause No. 7997 in

this court, entitled 'Percy A. Rohhins, Appellant,

vs. Reinhold Newherg, Cordovado Gold Dredging
Company, and John F. Devine, Receiver of Cordo-
vado Gold Dredging Company, Appellees,' and
reference is made to the statement of questions

involved in that case, on pages 13 to 15 of our brief

in that case.
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In the New'berg case, the plaintiff was a simple

contract creditor, while in this case plaintiff De-
vine claims to have a deed to the property in-

volved, intended as a mortgage. The notes and
mortgage of defendant and appellant, Bobbins,

are prior to the alleged mortgage of plaintiff De-
vine, by reason of prior record and want of no-

tice. (Tr. pp. 96-98.)

The question is presented. Does plaintiff, under
the Alaska law of mortgages (Compiled laws of

Alaska of 1933, Sec. 3771), have as a mortgagee
any lien on the income, rents and profits, and the

gold extracted from the placer mining claims un-

der mortgage? Section 3771, Compiled Laws of

Alaska, reads:

'A mortgage of real property shall not be

deemed a conveyance so as to enable the owner
of the mortgage to recover possession of the real

property without a foreclosure and sale accord-

ing to law, and a judgment thereon.'

Defendant and appellant Robbins claims that

plaintiff Devine is not under Alaska law entitled

to a receiver to work and mine the claims and have
the proceeds applied to the payment of his debt,

that it is erroneous to appoint a receiver to carry

on the ordinary business of defendant corporation,

to work and mine its property at the suit of an
alleged mortgagee who in reality holds only a

second mortgage, and thus such a course causes

appellant special damage in destroying the sub-

stance of the estate in the mortgaged property, and
lessens, impairs and destroys appellant's security

for his first mortgage debt. Appellant Robbins
also claims the court erred in appointing the plain-

tiff himself as the receiver, thus putting the sec-
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ond mortgagee in possession before foreclosure and
sale, with power to mine and work the property,

purchase equipment and incur indebtedness. Also
that as an interested party plaintiff is ineligible

to act as receiver. Collusion is also charged be-

tween plaintiff Devine and the defendants other

than appellant Robbins, and that the receiver was
wrongfully appointed for the purpose of hinder-

ing and delaying appellant Robbins in his lawful
right to foreclose his first mortgage.

Other subsidiary questions are involved, as

shown by the assignment of errors following, and
the argument."

Some additional subsidiary questions are involved

owing to certain evidence in this record not appearing

in the records in the other two cases. These will be

referred to in the argument.

SPECIFICATION OF ERRORS

1. The court erred in denying the motion to va-

cate and set aside the order appointing receiver

as the complaint in this action does not state facts

sufficient to constitute a cause of action for re-

ceiver.

2. The court erred in denying said motion as the

complaint in this action does not state sufficient

or any grounds for the appointment of a receiver.

3. The court erred in denying said motion as it

appeared from the evidence introduced at the hear-

ing of said motion that plaintiff has no lien of any
kind on the property of defendant described in

the complaint.
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4. The court erred in denying said motion as

it appeared from the said evidence that plaintiff

has no right, title or interest in the property de-

scribed in plaintiff's complaint and no lien there-

on.

5. The court erred in denying said motion as it

appears from the complaint herein and other evi-

dence introduced at the hearing of said motion,

that the plaintiff has no probable right to the prop-
erty which is the subject of this action.

6. The court erred in denying said motion, as it

appears from the said evidence that plaintiff is

only a simple contract creditor of defendant and
has not obtained any judgment against defendant
or any lien on its property or any part thereof.

7. The court erred in not vacating said order ap-

pointing receiver, as the plaintiff has a plain,

speedy and adequate remedy in the ordinary course

of the law.

8. The court erred in not vacating said order ap-

pointing receiver as the intervener is the owner of

past due notes of $40,000.00 and interest, secured

by first mortgage on all of the property described

in the plaintiff's complaint and by said order ap-

pointing receiver the intervener is deprived of his

mortgage security, wrongfully and unlawfully and
without due process of law.

9. The court erred in not vacating and setting

aside said order appointing receiver, because the

intervener is a creditor secured by first and prior

mortgage lien on the property described in plain-

tiff 's complaint and said order appointing receiver,

wrongfully and unlawfully hinders and delays the

intervener in his right to foreclose his said mort-

gage and to recover possession of the mortgaged
personal property.
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10. The court erred in not vacating and setting

aside said order appointing receiver as said order
appointing a receiver is in substance and effect,

as to intervener, an injunction restraining him
from proceeding according to law to foreclose his

said mortgage and collect the debt secured there-

by to which remedy intervener is lawfully entitled.

11. The court erred in not vacating and setting

aside said order appointing receiver as said order
is the equivalent of a seizure by attachment of the

mortgaged personal property without the payment
or tender to the intervener mortgagee, the amount
of the mortgage debt and interest or depositing

the amount thereof with the Recorder of the Fair-

haven Recording District, which was not done.

12. The court erred in not vacating and setting

aside said order, as it appears it was made and
obtained by wrongful and unlawful collusion be-

tween plaintiff and defendant and for the purpose
and wdth the effect of hindering, delaying and de-

frauding intervener as a first mortgage creditor of

defendant.

13. The court erred in not vacating and setting

aside the said order appointing receiver as the

effect of said order appointing receiver is not to

preserve the property described in plaintiff's com-
plaint, but to depreciate and wear out said prop-
erty and to destroy the substance of the same and
render intervener's mortgage security valueless.

14. The court erred in not vacating and setting

aside said order appointing receiver as said order

authorized the receiver to mine and operate the

property which is the subject of this action and to

thus destroy the substance of the estate and there-

by depreciate and destroy the property subject to
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intervener's mortgage, and make his security

worthless.

15. The court erred in not vacating and setting

aside said order as said order erroneously author-

ized the receiver to mine and operate the property
on which intervener holds a first mortgage to se-

cure an unpaid debt of $40,000.00 and interest and
authorizes the receiver to destroy the substance of

the estate in said property and to create indebted-

ness thereon with irreparable damage to the inter-

vener.

16. Said order appointing receiver is erroneous

and should have been vacated by the court as it

erroneously authorizes and directs the receiver to

take and hold possession of the real and personal

property on which intervener holds a first mort-

gage to secure an unpaid debt of $40,000.00 and
interest.
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ARGUMENT
I.

The principal points raised by the assignment of

errors on this appeal are identical or similar to those

raised by the appeal from the order appointing re-

ceiver in this Cause No. 7997 in this court and in

Cause No. 7991 in this court appeal from the order

appointing receiver in the case of John F. Devine,

plaintiff, vs. A. V. Cordovado, A. F. Wright, Percy

A. Bobbins and Cordovado Gold Dredging Company,

defendants. Reference is therefore made to appel-

lant's briefs in these two cases in this court for argu-

ment on these points.

As the questions involved on this appeal and in

causes Nos. 7991 and 7997 in this court all concern

the validity of the orders appointing receiver for the

appellee Cordovado Gold Dredging Company we have

considered it proper in this case to refer to our argu-

ments in appellant's briefs in those two cases and not

repeat the argument and citation of authorities at

length. In Cause No. 7997 the argument appears at

pages 19 to 38 of appellant's brief and in Cause No.

7991 at pages 21 to 51 of appellant's brief.

As these cases are all set for argument on the same

day it is believed they will be heard and decided to-
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gether. Some additional argument and citation of

authorities on some of the points will, however, be

made.

II.

The court below erred in not vacating the order ap-

pointing receiver as it was erroneous to appoint a re-

ceiver for defendant Cordovado Gold Dredging Com-

pany with authority to mine its property and carry

on the usual and ordinary business of the company.

This point is raised by assignments of error Nos.

14 and 15. (Tr. p. 158).

It appears from the record that the defendant A.

V. Cordovado owned the mining property which is

the subject matter of this suit as far back as the 3rd

day of July, 1929 (Tr. p. 83). On May 25th, 1932, he

conveyed the property to Cordovado Grold Dredging

Company (Tr. pp. 76-81). It also appears from the

evidence that the operation of the prope3H:y by Cor-

dovado Gold Dredging Company since May 25th, 1932,

and by A. V. Cordovado prior thereto as far back as

1929 must have been very unprofitable as A. V. Cor-

dovado is alleged to be insolvent (Tr. p. 92) and the

Cordovado Gold Dredging Company owes in excess

of $75,000 (Tr. pp. 8, 55). This must be exclusive of

the alleged claim of John F. Devine for $40,000 with
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12% interest from December 31, 1931, as that is not a

debt of the corporation. The Devine claim, with ac-

cumulated interest, now amounts to over $58,000.00.

These facts show conclusively that the mining of this

property in the manner in which it has been mined

with hydraulic elevators and water brought forty

miles can not be made to pay a profit. Yet the court

below in appointing and continuing the receiver ac-

cepted the assurances of the plaintiffs in the two cases

and the opinion of one interested witness, Fred Mebes

(Tr. p. 17) that the mines if operated could be made

to pay fabulous profits. Placer mining is known to

be a highly speculative business and one which we

claim should never be conducted by the receiver of a

private corporation in failing circumstances.

In the case of Hanna vs. State Trust Company, 70

Fed. 2, 8 (C.C.A.), Judge Caldwell, speaking of a case

similar to this, said

:

"The representation is always made, in such

cases, that the receiver can carry on the business

much more successfully than was done by the in-

solvent corporation. This commonly proves to be

an error. Raht vs. Attrill, 106 N. Y. 430, 13 N. E.

282. But, if it were true, it would afford no ground
of equitable jurisdiction, for it is not a function

of a court of equity to carry on the business of

private corporations, whether solvent or insol-

vent.
'

'
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Such representations were made in this case and

all the then parties joined in asking the court to ap-

point the receiver and empower him to work and

mine the property in the usual way. The defendant's

attorney, Mr. Gilmore, consented to the original ap-

pointment in open court and "recommended to the

court the appointment of John F. Devine" (Tr. pp.

62, 63). At that time, Mr. Gilmore knew that said John

F. Devine was statutory agent of the Cordovado Gold

Dredging Company (Tr. pp. 24, 25) and the court

below had notice of this fact from the original sum-

mons and proof of service on file.

On the hearing of the motion to vacate the order

appointing receiver the plaintiff introduced and read

in evidence the affidavit of one J. H. Johnston (Tr.

p. 149). This affidavit reads like the usual representa-

tions of a high pressure salesman of bogus mining

stocks. Mr. Johnston, who says he has been foreman

on the property since 1909, says the value of the gold

contained in the property is the sum of $4,000,000.00

and that the property is worth $500,000.00 fair value.

The record in this case is a complete refutation of such

extravagant statements. If the property has any such

value it is impossible that the defendant Cordovado

Gold Dredging Company could become so financially

embarrassed and their predecessor in interest, A. V.
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Cordovaido, oompletely bankrupt. It is noted that

the affidavit of Johnston contains no statement that

the property had been operated at a profit. This affi-

davit is another instance of just such representations

as are always made in cases of this kind. (Caldwell J.

in Hanna vs. State Trust Co., 70 Fed. 2, 8.)

It further appears that J. H. Johnston is an inter-

ested party, has wages due him and wishes to con-

tinue working for the receiver in operating the prop-

erty. The statements in the affidavit of Johnston (Tr.

p. 151) ^Hhat if men are not constantly kept upon said

ditch keeping it in repair and repairing breaks during

the summer season, the said ditch will be greatly dam-

aged and in great danger of being totally ruined" is,

even if true, no justification for authorizing the receiv-

er to mine the property and extract and use the gold

from the claims and destroy the substance of the estate

which is Appellant Robbins ' security for his first mort-

gage indebtedness. The use of this ditch in attempting

to mine the property has proven a complete failure in

the past and the court had no right or authority to

allow the gold to be taken from the claims by the re-

ceiver and used in repairing and keeping in order a

ditch of very doubtful, if of any, value. Property

which is of some value should not be used to protect

that which is of no value. It may be that these mining
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claims have value if equipped and mined by mod-

ern methods but it is evident from the record that the

receiver must make a complete failure.

It does not appear in this record how much, if any,

gold was realized by the receiver. But we do know

from what has happened before in the mining of this

property that the operations must have been a dismal

failure and resulted in large loss and deficit which the

receiver will attempt to have the court below establish

as a claim with a prior lien on the property. The re-

ceiver and his counsel will also, no doubt, claim large

compensation and seek to have it also paid before

Appellant Bobbins receives payment of his mortgage

notes. To prevent this, we urge it is the duty of this

Court to reverse all the orders of the lower court ap-

pealed from in this group of cases.

III.

The court helow should have vacated the order ap-

pointing receiver as it appears that said order was

made for the express purpose of hindering and delay-

ing the intervener and Appellant Bobbins in exercis-

ing his lawful right to foreclose his mortgage on the

real and personal property of defendant Cordovado

Gold Dredging Company.
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This point is raised by assignments of error Nos.

8, 9, 10, 11, and 12. (Tr. pp. 157-158.)

For argument on this point the court is referred

to the arguments on the same point in appellant's

brief in Cause No. 7997, pages 25 to 29, and in appel-

lant's brief in Cause No. 7991, pages 45 to 47.

It now further appears from this record that Ap-

pellant Robbins has been further hindered and de-

layed in foreclosing his mortgage by the refusal of the

court below to allow appellant to make the receiver a

party cross-defendant in his cross-complaint to fore-

close his mortgage. (Tr. p. 137.) Exception was taken

to this refusal of permission (Tr. p. 137.) The effect

of this refusal was to prevent the appellant from hav-

ing all the necessary and proper parties to his cross-

complaint and shows that it was the disposition of the

court below to hinder and delay appellant in his law-

ful right of foreclosure.

It has been held that in actions to foreclose liens

and mortgages on property in the possession of a re-

ceiver, the receiver is a proper, and in some cases it is

held, a necessary party.

53 C. J. Sec. 502, page 347, and cases cited in

the notes.
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IV.

The court should have vacated the order appoint-

ing receiver as the mining of the property hy the re-

ceiver does special injury to the plaintiff as owner of

the first mortgage indebtedness. The extraction of

the gold from the claims impairs his security hy de-

stroying the substance of the estate.

This point is made by assignments of error Nos.

14 and 15. (Tr. p. 158.)

For argmnent on this point see appellant's brief

in Cause No. 7997, pages 31 to 34, and appellant's

brief in Cause No. 7991, pages 46 to 47.

We wish also to add that Appellant Bobbins is

entitled to all his security until his debt is paid in full.

Caldwell, Circuit Judge in Hanna vs. State Trust Co.,

70 Fed. 2, said of the right of a court to impair a mort-

gagee 's security by attempting to create liens para-

mount thereto through the instrumentality of a re-

ceiver of a bankrupt corporation

:

"The rights of the citizen, lawfully acquired by
contract, are under the protection of the constitu-

tion of the United States, and, like the absolute

rights of the 'citizen, are not dependent for their

for their existence or continuance upon the dis-

cretion of any court whatever. Constitutional

rights and obligations are no more dependent on
the discretion of the chancellor than they are on
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the discretion of the legislature. 'Rights,' says

the Supreme Court of the United States, 'under
our system of law and procedure, do not rest in

the discretionary authority of any officer, judicial

or otherwise.' In re : Parker, 131 U. S. 221, 9 Sup.
Ct. 708."

CONCLUSION

We submit to the court in conclusion that the action

of the icourt below in appointing John F. Devine al-

leged second mortgagee of the defendant corporation's

property, and also defendant's agent, receiver with

power to mine and operate the property, destroy the

substance of the estate which is appellant's security

for his first mortgage notes, and to create liens on the

property to be paramount to appellant's first mortgage

lien is without authority of law and that the order

appealed from should be reversed.

Respectfully submitted,

Thomas R. Lyons,

Iea D. Orton,

Cael Deeutzer,

Attorneys for Percy A. Bobbins,
Intervener and Appellant.


